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RUSH v. DICKENSON COUNTY BANK. 
Sept. 16, 1920. 
[104 S. E. 701.] 

1. Judicial Sales (§ 3*) —Liens Must Be Ascertained and Fixed be- 
fore Sale. — Liens on real estate must be ascertained and definitely 
fixed before the same is sold at a judicial sale. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 674.] 

2. Judicial Sales (§ 3*) — Degree, and Not the Commissioner, Should 
Fix Credits to which Defendant Entitled. — In suit to enforce payment 
of judgments against two partners, if the record and receipts together 
accurately showed credits to which a partner was entitled, such cred- 
its should have been fixed in the decree, and not delegated to any 
commissioner, as the commissioner directed to make sale of the 
partner's land, unless some future opportunity was to be given the 
court for final review and approval before sale. 

[Ed. Note.— For other cases, see 8 Va.-W. Va. ■ Enc. Dig. 691, 
et seq;] 

3. Partnership (§ ]220 (%)*)— Petitions in Intervention Properly 
Allowed in Suit to Enforce Payment of Judgments against Partners. 
— In suit to enforce payment of judgments against two partners, un- 
til one partner's land was judicially sold to satisfy his share of the 
judgment it belonged to him, and judgments rendered against him 
before or after the suit was brought were liens on his interest there- 
in, and owners of such liens had right to intervene, though petitions 
in intervention, filed before report of liens was returned, were not 
matured until later. 

[Ed. Note. — For other cases, see 10. Va.-W. Va. Enc. Dig. 863, 
et seq.] 

4. Judgment (§ 884*) — Judgments Held Not Merged. — Bank's origi- 
nal judgment against a partner held not merged in new judgments, 
which a commissioner took on certain rental notes given the com- 
missioner for the bank by the partner, such judgments being reported 
by another commissioner as separate and distinct liens, inferior in 
Tank to the bank's judgment representing the same debt; the doctrine 
of merger not being inflexibly applied in courts of equity, and not 
being permitted to destroy the security of the lien, when such a re- 
sult is not in keeping with justice. 

[Ed. Note. — For other cases, see 9 Va.-W. Va. Enc. Dig. 785, 
et seq.] 

5. Judgment (§ 884*) — Creditor Can Collect from Either or Both 
Realty and Personalty, Providing There Is no Needless Litigation- 
There can be but one satisfaction of a debt reduced to judgment, but 

♦For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



764 6 VIRGINIA LAW REGISTER, N. s. [ Feb. 

the creditor has the right to collect his money from the debtor's 
realty or personalty, and until he has been fully satisfied the debtor 
ordinarily has no right to complain, provided the creditor acts in good 
faith and without needless and capricious multiplicity of litigation. 

[Ed. Note. — For other cases, see 8 Va.-W. Va. Enc. Dig. 460, 
et seq.] 

Appeal from Circuit Court, Dickenson County. 

Suit by the Dickenson County Bank against W. C. D. Rush 
and J. K. Damron. From a decree confirming the commission- 
er's report of liens, and directing sale of the first-named de- 
fendant's realty, he appeals. Reversed. 

S. H. & Geo. C. Sutherland, of Clintwood, for appellants. 
/. C. Smith, of Clintwood, for appellee. 



STOWERS et al. v. HARMAN et al. 
Sept. 16, 1920. 
[104 S. E. 703.] 

1. Venue (§ 5 (3)*)— Ejectment Must Be Brought in Court Having 
Jurisdiction of Land.— Under Code 1887, § 2724, an action of eject- 
ment must be brought in the circuit court of a county in which the 
real estate or some part thereof is located, and it cannot, under Code 
1904, §§ 3214, 3215, be brought in the circuit court of a county within 
which none of the land was located, even though the court had juris- 
diction of the parties, for the action of ejectment is not a transitory 
personal action within section 3058. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 884.] 

2. Venue (§ 5 (3)*)— In Ejectment, Only Land in Controversy Is 
Involved. — While it is permissible for a declaration in ejectment to 
claim all the land embraced with designated boundaries, a por- 
tion of which may prove not to be in controversy, in which case a 
verdict and judgment for the whole of the land is not an error by 
which the defendant is injured where he interposes no disclaimer, yet 
only that- portion of the land which does prove in controversy is in 
fact involved as regards venue of action. 

[Ed. Note.— For other cases, see 4 Va.-W. Va. Enc. Dig. 884.] 

3. Venue (§ 5 (3)*)— Ejectment Not Transitory Action.— The ac- 
tion of ejectment is not a transitory personal action, and nust be 
brought in a court of a county in which the land or part thereof is 
located. 

[Ed. Note. — For other cases, see 4 Va.-W. Va. Enc. Dig. 884.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes 



